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the statutes of New York, Pennsylvania, or Michigan are
"difficult to distinguish" from corporations.117 Why must
they be distinguished at any cost, for the purpose of denying
them the very right to sue that they have in their home
state?
Of course, the real theoretical trouble lies in the dogma
that the right to be a party is procedural. As in many other
respects, the development of American law requires a definite
departure from the overextended scope of procedural law.
In the meantime, we may draw some comfort from a recent
concurring vote of Mr. Justice Frankfurter. The Federal
Rules of Civil Procedure have expressly dealt with unin-
corporated associations, but they did it under a congressional
authority confined to procedural matters. Therefore, it is the
official view of the United States Supreme Court that, as
Mr. Justice Frankfurter declares, suability of trade unions is
"in essence and principle a procedural matter." The federal
rule allows a trade union to be sued in its common name if
the local law allows this, a question possibly resolved by the
local procedural law. "But if such a procedural matter may
be cast in the form of a substantive issue for the determination
of status, it would at least in this case, be a question of the
substantive law of the District [the local law of the case at
bar] and not raise any substantive issue of federal law."118 In
other words, the law of a state may treat the problem as sub-
stantive, an incident of the personal law; this will be enough
for the federal court to recognize suability on its allegedly
procedural level.
It seems to follow that American courts, irrespective of
their own characterization, ought to apply the personal law
of foreign countries, including suability as an incident, and
consistency requires that this liberalism should extend to the
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